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Hans Kelsen's Pure Theory of Law: Legality and Legitimacy
Understanding the relationship between legality and legitimacy is crucial for comprehending the complexities of law and governance. Hans Kelsen's Pure Theory of Law offers a unique perspective on this
relationship, separating legal validity from moral or political justification. This article delves into Kelsen's theory, exploring its core tenets and the ongoing debate surrounding its implications for
understanding legal positivism, normative hierarchy, Grundnorm, and the very nature of sovereign power.

Introduction: Deconstructing the Legal Order
Kelsen's Pure Theory of Law, a cornerstone of legal positivism, seeks to provide a systematic and objective analysis of law, divorced from extraneous considerations like morality, sociology, or political
ideology. Its central focus lies on establishing a clear and distinct understanding of what makes a law *valid*, separate from whether it is *just* or *legitimate*. Kelsen argues that a law's validity stems
solely from its position within a hierarchical legal order, tracing back to a hypothetical ultimate norm – the Grundnorm. This distinction between legality and legitimacy is the defining feature of Kelsen's
work and is crucial for understanding his perspective on the nature of legal authority.

Legality: The Chain of Validity
According to Kelsen, a legal norm is valid if it is created in accordance with the procedures prescribed by a higher-level norm. This creates a hierarchical structure, like a pyramid, where each level derives
its validity from the one above it. The lower norms are “legally” valid because they are authorized by higher norms. For example, a municipal ordinance is valid because it's authorized by state law, which is
valid because it's authorized by the state's constitution, and so on. This chain of validity, according to Kelsen, eventually leads to the Grundnorm – a fundamental norm that is presupposed but not itself
posited. The Grundnorm isn't a written document but a hypothetical presupposition necessary to explain the validity of the entire legal system. Kelsen stresses the importance of examining the normative
hierarchy to determine the legality of any particular legal norm.

### The Grundnorm: A Hypothetical Foundation

The concept of the Grundnorm remains a point of significant discussion within legal theory. Critics argue that its hypothetical nature renders it unverifiable and ultimately undermines the objectivity Kelsen
sought to achieve. However, Kelsen maintained that the Grundnorm is not a real legal norm but a logical presupposition for understanding the validity of the positive legal system. It's the foundational point
of reference from which the validity of all other norms can be deduced. Identifying the Grundnorm for a specific legal system often involves analyzing its historical development and the accepted sources of
authority. Think of it as the implicit “rule” that everything else derives its authority from.

Legitimacy: Beyond the Legal Framework
While Kelsen's theory focuses primarily on legality, he doesn't entirely ignore the question of legitimacy. He acknowledges that a legal system can be valid (legal) without being just or legitimate.
Legitimacy, in Kelsen's view, stems from factors outside the purely legal sphere. These could include factors like social acceptance, moral principles, or the effectiveness of the legal system in achieving its
objectives. A perfectly legal act, for example, the execution of a death sentence under a valid law, might lack legitimacy in the eyes of a significant portion of the population due to ethical objections. This
separation between legality and legitimacy is a key feature of Kelsen's legal positivism. He argues that a purely legal analysis should focus solely on validity and not be clouded by considerations of
morality or justice.
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Criticisms and Contemporary Relevance
Kelsen's Pure Theory of Law has faced considerable criticism. Some argue that its strict separation of law and morality is unrealistic and that a comprehensive understanding of law necessitates
consideration of its social and political context. Others question the efficacy and clarity of the Grundnorm concept. However, the theory’s impact on legal thought remains undeniable. It offers a rigorous
framework for analyzing legal systems, clarifying the distinct concepts of legality and legitimacy, and highlighting the importance of understanding the structure and internal coherence of legal norms. Its
influence can be seen in various aspects of contemporary legal theory, including the ongoing debates about the relationship between law and morality, the nature of legal authority, and the role of
interpretation in legal reasoning.

Conclusion: A Lasting Legacy
Hans Kelsen's Pure Theory of Law, with its emphasis on the distinction between legality and legitimacy, provides a powerful and enduring contribution to legal theory. Despite criticisms, its focus on the
internal structure of legal systems and its rigorous methodology continue to inspire and challenge legal scholars. The concept of the Grundnorm, while debated, offers a valuable tool for analyzing the
foundations of legal authority. Ultimately, Kelsen’s work forces us to think critically about the nature of legal validity and the broader question of what makes a legal system both effective and just. The
theory’s influence is undeniable, continuing to shape discussions on sovereign power and its relationship to legal order.

FAQ
Q1: What is the difference between Kelsen's Pure Theory of Law and other legal theories?

A1: Unlike natural law theory, which posits that law's validity depends on its moral content, Kelsen's Pure Theory emphasizes a purely formalistic approach. It separates law from morality, focusing solely on
the structure and internal consistency of the legal order. Unlike sociological jurisprudence, which examines the social context of law, Kelsen's theory abstracts from sociological factors, attempting a purely
normative analysis.

Q2: How does the Grundnorm function in practice?

A2: The Grundnorm isn't a written document; it's a logical presupposition. Judges and legal practitioners implicitly assume its existence when they apply and interpret the law. Its function is to provide the
ultimate source of validity for the entire legal system, providing a framework for determining the validity of all other legal norms. It essentially underpins the entire system's legitimacy.

Q3: Can a legal system be valid but illegitimate?

A3: Absolutely. Kelsen explicitly makes this distinction. A law may be created in accordance with the prescribed legal procedures (thus being legally valid) but may be morally objectionable or lack social
acceptance (thus lacking legitimacy). A law enforcing racial segregation, for example, could be legally valid under a specific regime, yet utterly illegitimate from a moral perspective.

Q4: What are the main criticisms of Kelsen's Pure Theory of Law?

A4: Critics argue that the strict separation of law and morality is too simplistic and ignores the social and political contexts that shape legal systems. The hypothetical nature of the Grundnorm is also often
challenged, as is its ability to explain the validity of legal systems that lack a clear hierarchical structure or a single definitive source of authority.

Q5: How does Kelsen's theory address the issue of sovereign power?

A5: Kelsen avoids the traditional concept of sovereignty as an ultimate source of legal authority. Instead, his theory locates legal authority within the normative hierarchy itself. The Grundnorm acts as the
foundation, and all subsequent norms derive their validity from this underlying structure. Sovereign power, therefore, is not a person or institution but the structure of the legal order itself.

Q6: What are the contemporary applications of Kelsen's Pure Theory of Law?
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A6: Kelsen's theory continues to influence contemporary legal scholarship, particularly in areas like constitutional law, legal positivism, and the analysis of legal systems. Its focus on the internal structure of
law provides a framework for understanding the relationship between different legal norms and for critically evaluating legal systems' coherence and consistency. It remains a valuable tool for legal analysis
and interpretation.

Q7: How does Kelsen's theory address the problem of legal change?

A7: Kelsen addresses legal change through the concept of the Grundnorm's evolution. While the Grundnorm itself remains largely static as a presupposition, the hierarchy above it can be modified through
legally prescribed processes. The change is therefore not a disruption of the system but an evolution within the existing framework, maintaining the inherent legitimacy of the normative order.

Q8: Is Kelsen's theory relevant to international law?

A8: Yes, Kelsen's theory has been applied to international law. While there is no universally accepted "Grundnorm" in international law, Kelsen’s approach of hierarchical norms, where treaties and
customary international law derive validity from each other, can offer a framework for analysing the structure and validity of international legal rules. The ongoing debate over the legitimacy of international
institutions and norms also benefits from the distinctions Kelsen draws between legality and legitimacy.

Hans Kelsen's Pure Theory of Law: Legality and Legitimacy – A Deep Dive

Introduction

Hans Kelsen's revolutionary Pure Theory of Law stands as a significant contribution to legal philosophy. It offers a distinct perspective on the essence of law, meticulously distinguishing between legality and
legitimacy, two concepts often confused in common discourse. This article delves thoroughly into Kelsen's theory, investigating its core tenets and their consequences for understanding the connection
between legal authority and moral rightness.

The Core of Kelsen's Pure Theory

Kelsen sought to create a scientific theory of law, independent from external factors such as morality, sociology, or political belief. He maintained that law should be analyzed on its own conditions,
identifying its internal framework. This search for purity led him to develop a hierarchical model of legal norms, where each norm derives its authority from a higher norm, ultimately ending in a
fundamental norm – the Grundnorm.

The Grundnorm isn't a positive law; instead, it's a assumed presupposition, a conceptual starting point for the entire legal structure. It's the ultimate source of legitimacy, granting validity to all subordinate
norms. Importantly, the Grundnorm's existence isn't dependent on its just content. A legal system can be effective, even if it's morally repugnant, as long as it's internally logical and traces its validity back
to the Grundnorm. This separation is crucial to understanding Kelsen's perspective.

Legality versus Legitimacy

Kelsen's focus on the Grundnorm emphasizes the difference between legality and legitimacy. Legality refers to the formal validity of a norm within the legal framework. A law is legal if it's been created
according to the rules established by higher norms, ultimately tracing back to the Grundnorm. Legitimacy, on the other hand, pertains to the moral justification of the law. A legitimate law is one that's
deemed morally proper by the population.

Kelsen argues that these two concepts are distinct and shouldn't be confused. A law can be perfectly legal—adhering all the proper processes—but lack legitimacy if it's deemed unjust or tyrannical.
Conversely, a law might be considered morally right, yet still be illegal if it infringes the established legal rules. This distinction is especially relevant in situations where laws are challenged on moral
reasons.

Practical Implications and Criticisms

Kelsen's theory provides a rigorous framework for analyzing legal systems. It permits us to evaluate the authority of laws neutrally, independent of our individual ethical judgments. However, Kelsen's
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theory has also faced substantial criticism. Some argue that the separation between legality and legitimacy is too absolute, ignoring the effect of moral considerations on the development and enforcement
of laws. Others question the concept of the Grundnorm, arguing that it's too abstract and neglects to account the evolving nature of legal orders.

Conclusion

Despite these criticisms, Kelsen's Pure Theory of Law remains a landmark achievement in legal theory. Its concentration on the internal structure of legal systems, its precise division between legality and
legitimacy, and its attempt to create a scientific method to legal study continue to influence contemporary jurisprudence. Understanding Kelsen's theory provides valuable insights into the complicated
connection between law, morality, and power, enabling a more refined grasp of legal orders and their functioning.

Frequently Asked Questions (FAQs)

Q1: What is the Grundnorm in Kelsen's theory?

A1: The Grundnorm is a hypothetical, fundamental norm that serves as the ultimate source of validity for all other legal norms in a legal system. It's not a positive law but a presupposition necessary for
understanding the system's structure.

Q2: How does Kelsen's theory distinguish between legality and legitimacy?

A2: Legality refers to the formal validity of a norm within the legal system, determined by its conformity to higher norms. Legitimacy, on the other hand, refers to the moral justification or acceptability of
the norm. Kelsen argues these are distinct concepts.

Q3: What are some criticisms of Kelsen's Pure Theory of Law?

A3: Critics argue that the sharp separation between legality and legitimacy is unrealistic, ignoring the influence of morality on law. Others question the abstract nature of the Grundnorm and its ability to
account for the dynamic nature of legal systems.

Q4: Is Kelsen's theory still relevant today?

A4: Yes, Kelsen's theory remains highly relevant. Its emphasis on systematic analysis and the distinction between legality and legitimacy provides a valuable framework for understanding and critiquing
modern legal systems.
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